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We have developed the following checklist as a tool for plan advisors seeking an organized, simplified approach to  403(b) plan compliance for plan sponsors.  It is not exhaustive, as there are many details that are not included in the checklist. It will, however, provide a guide to identify risks that the employer will need to manage.  
1. Key information 403(b) plan sponsors need to know:

(    
Sign plan documents 
Employers have until 12/31/09 to sign a plan document, but only if  they (i) include the terms that were effective prior to the adoption of document, and (ii) make a good faith effort to find and fix any operational errors that occurred in 2209.

(
403(b) Plans are still different than 401(k) Plans
403(b) plans still have advantages over 401(k) plans: (i) Individual contracts are still permitted; (ii) still no testing on elective deferrals); (iii) its harder to disqualify the entire plan; and (iv) the plan document still doesn’t (yet) need IRS approval.

(
The source of the difficulties under the new rules   


There is one change which is the source of much of the employer’s new risks: the employer must now arrange for independent verification of the data used for compliance; neither vendors or employers can any longer rely upon employee’s representations for loans, distributions and other compliance matters.


(
There are four major business risks plan sponsors need to manage
Employers must manage four risks: (i) ERISA; (ii) Plan Documents; (iii) Compliance Coordination; and (iv) Data and Money Handling. Each is described in the checklist below
2.  Managing the ERISA risk
(
Is the plan an ERISA plan?
Points to consider: (i) public universities, public school districts will never be ERISA; (ii) churches  are ERISA only if they have affirmatively elected coverage; (iii) ERISA  is triggered by significant employer involvement, and (iv) the new rules make it hard to avoid ERISA status. To stay non-ERISA, employer will need vendor’s assistance. If  avendor is exclusive, there is a high probability of being an ERISA pan.

(
 Does an employer have both an ERISA and non-ERISA plan?
It will be difficult for an employer to claim, under the new rules, that one plan is ERISA and one is not. Consider merging the two into a single plan to keep the risks and costs down.

(
Consider the impact of being an ERISA 403(b) plan


Employers will need to be familiar with the ERISA 403(b) requirements, particularly if they’ve only had a non-ERISA plan in the past:

–
“401(k)” type of Form 5500 for 2009 plan year will be required

–
Formal financial audit for plans with 100+ eligibles

–
New vendor revenue sharing and commission disclosures ar required on the 5500

–
There are substantial penalties for failing to file the 5500 correctly ($25 per day, up to $15,000 tax penalty; $1100 per day (though negotiable) DOL penalty)

–
Spousal consent is required for non-spousal beneficiaries

–
 Enhanced disclosure rules to be published – watch for them  

–
Vendors may require employer approval of loans, distributions and to resolve beneficiary disputes

–
Fiduciary process needs to be in place including governing structure (Plan Administrator, Named Fiduciary, & Investment Committee) and investment policy

3.  Managing the Plan Document risk


(
If employer has multiple plans, consider merging as many into a single plan document as possible.


(
Review plans to determine what terms the employer wants to offer, and whether the employer has the data to support the terms:

(
Exclusion of employees: Check who the employer is excluding from elective deferrals, as the rules have changed. 

(
Transfers and exchanges: These replaced the 90-24 rules, and are now like the 401(k) rules. Employers should only permit transfers under very limited circumstances.

(
15 year catch-up: be careful. Don’t permit it unless employer has the data to prove employee eligibility; it requires the ability to count partial years of service.

(
Hardship distributions: only include if employer is willing to decide whether there is a hardship, or can administer a six-month suspension in elective deferrals.

(
Loans: only permit in a multi-vendor plan if employer has arranged for a compliance coordinator to track compliance.

(
In service withdrawals of employer contributions: they now require a “stated event,” which could  be anything: age, service, hardship, etc. If allowed, make sure you name the “stated event.”

(
Name the vendor contracts that are in the plan; avoid including old “orphaned” contracts that aren’t in the plan because no contributions after 12/31/04, and those for which no contributions have been made after 12/31/08 and a good faith effort has been made to enter into an agreement with the vendor.   

(
Specifically allocate authority to the parties exercising any authority (for example, a vendor being compliance coordinator).

4.  Manage Compliance Coordination risks


(
Employer should consider a centralized compliance coordinator, and have a written service contract with the coordinator. Otherwise Employer should be staffed to take on additional coordination responsibilities.  Centralized financial recordkeeping is not required.  Focus on testing contributions, loans and distributions.

(
Simplify the “information sharing” agreement rules: just make sure employer has a written agreement with every vendor with which it deals, under which data is also agreed to be shared.  Current vendors do not technically need to have signed information sharing agreements in place, but the employer needs a commitment from them to share the data with the employer (and the other plan vendors)which is needed for compliance.

(
Carefully review all vendor agreements and proposed information sharing agreements: they often contain extraneous terms.

(
Make sure duty to share information survives termination of the contract.

5. Manage Data and Money Handling risks
(
Review with employer the risks related to proper data handling. Especially in multiple-vendor cases, they will be sharing large amounts of confidential data with a number of vendors. Care should be taken in handling plan and participant data.

(
Review the new deposit rules. Money handling is no longer only an ERISA rule. Failing to deposit funds in a timely manner can cause plans to lose tax-qualified status.

Questions or inquiries:  Contact Monica Calhoun at mcalhoun@gillercalhoun.com, Evan Giller at egiller@gillercalhoun.com, or Bob Toth at rtoth@gillercalhoun.com.
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