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iii. Plan level advice fiduciary advice 

Frost Bank, DOL Advisory Opinion 97-15A, and Sun America, DOL Advisory Opinion 
2001-09A together stand for the proposition that an investment fiduciary may provide 
advice to the plan which results in variable compensation being paid by the investment 



managers under the plan, as long as the plan--not the investment advisor--receives the 
benefit of that variable compensation.  Further, an investment advisor may receive funds 
generated by the plan's investments as long as such discretion does not result in the 
payment of variable compensation to the advisor. 

The compliance structure, below, contemplates a system where the advice to a plan 
fiduciary with regard to the plan's investments will not result in variable comp which is 
payable to the advisor or an affiliate of the advisor, or to the extent it is, such variable 
comp is paid for the benefit of the plan. 

 

iv. Participant level fiduciary advice 

The Pension Protection Act created class of "fiduciary advisors" which would be 
permitted to provide investment advice to plan participants which generated variable 
compensation to an affiliate of the investment advisor, though payments to the 
investment advisor themselves must be level.  In order to qualify for this special 
treatment, the fiduciary advisor must: 

-provide for an independent auditor 

-disclose certain items: (1) the role of any party that has a material affiliation or 
contractual relationship with the advisor; (2) the past performance and historical 
rate of returns of the investment options available under the plan; (3) all the fees 
and other compensation related to the advice that the fiduciary advisor or any 
affiliate is to receive (including compensation provided by any third party) in 
connection with the provision of the advice; (4) any material affiliation or 
contractual relationship of the fiduciary advisor to the investment company's offer 
under the plan; (5) the types of services provided by the fiduciary advisor; (6) that 
the advisor is acting as a fiduciary of the plan in connection with the provision of 
the advisor; (7) that a recipient of the advice may separately arrange for the 
provision of advice by another advisor; and (8) that at all times during the 
provision of the advisor's services the advisor would provide and maintain certain 
records with regard to the relationship; 

 -the records must be maintained for six years. 

-These disclosures must be made to each participant to whom the fiduciary 
advisor provides investment advice.  Failure to provide such information properly 
would result in the payment of any fees to the fiduciary advisory as being 
prohibited.  Because of the resources and expenses involved in maintaining and 
properly distributing such information, acting as a fiduciary advisor will not be 
adopted. 

v.  Plan assets 
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III. Compliance Procedures 



The compliance professional can effectively build critical pieces of ERISA rules into 
their securities compliance programs when dealing with retirement plan business.  
Some guidelines:  

a. Build on existing control structure to minimize costs, duplication and confusion. 

b. Establish the basic practice rules for providing advice and receiving compensation 
from ERISA plans. 

a. Establish which markets are to be served (for example, any limit on plan types, 
defined benefit plans) or limits on employer types, such as government plans. 

b. Consider establishing minimum expertise requirements, certification requirements 
and training requirements. 

IV. Audit Procedures 

Establish written policies and procedures and key elements related to the business of 
giving fiduciary advice, including the following: 

a.  IA Issues 

Confirm that paperwork on file reflects the fees being collected 

Confirm existence of ERISA fiduciary bonding and errors and omissions 
coverage for services providing to qualified plans 

Log/track all qualified plans, including union plans. 

Train FAs on what services they can and can’t provide for plan sponsors 

Determine how firm will supervise the services FAs provides. 

Review agreements. Are they adequate as is for qualified plan clients? If 
not, consider addendum to agreements. 

For third party TAMPs that firm offers, review TAMP selling agreement, 
disclosure brochures, and client agreements through an ERISA lens if the 
TAMP could be offered to a qualified plan client. 

Review rules for gift and entertainment policies, political contributions 
policies, and seminar and non-cash compensation policies. 

Review marketing support received from third parties. 

Does the firm have house accounts that are qualified plans? Can you 
provide the agreed for services or should the firm terminate the 
relationships?  



For independent financial advisers, do their firms have retirement plans 
where they are the financial adviser and fiduciary? 

For recommended TPAs and recordkeepers, what due diligence is 
conducted? 

408(b)(2) fee disclosure; determine role in 404a-5 disclosures.  

Decide how basic or complex you want to go. 

Basic version will refer client to other documents (roadmap). Confirm that 
the documents referred to actually have the anticipated information.  

The more basic, the more likely employers will request additional 
information 

Decide if brokerage and advisory accounts will get same or different 
disclosures  

File with FINRA brokerage fee disclosures 

Determine how firm will know if fees change for  

Program level fee change 

Individual plan level fee changes 

Template from EBSA 

b.  BD Issues 

Fee Disclosure should be tailored to the specific service being provided 

Create an inventory of all service providers 

Obtain and review disclosures 

Disclosure of fees on a “ranged basis” in 10BPS increments 

Document the review of disclosures and actions taken as a result 

Remember to disclaim responsibility for services you do not intend 
to provide  

Strive to provide simple and clear disclosures to investors 
regarding the scope and the terms of the relationship 

Records Retention requirements 



Ensure all required information is being maintained for 6 years 
pursuant to ERISA §107 

Maintenance of account paperwork and agreements 

Marketing and sales literature 

Review and approval 

See FINRA NTM 12-02 (Firms not required to file 404a-5 
disclosures with FINRA) 

Self directed accounts - §404(c) 

Utilize a checklist of all the requirements to evidence compliance 

Conduct ongoing review to ensure that all requirements are 
continually being met 

Training 

Ensure that Advisors understand the requirements when catering to 
ERISA clients 

Require reporting of all gifts and entertainment to ERISA clients 

Ensure accounts are coded as ERISA accounts at the firm (or 
clearing firm) 

Evaluating expense ratios/fees 

Fiduciary review should take into account all fees and expenses. 

Be sure to review indirect fees (e.g., soft dollars, sub-transfer 
agency fees, 12b-1 fees, sales charges, revenue sharing and float). 

Develop policies and procedures to: 

Cover account opening and coding 

Execution of agreements 

Delivery of disclosures (prior to account and when 
 renewed/changed) 

Training of personnel  

  Discuss “Self Directed Account” requirements 



Review of agreements and disclosures and any potential 
remediation 

Review of fees (direct and indirect) 

Reporting of gifts and business entertainment 

Review of service providers and ongoing due diligence 

NOTE: It is generally advisable to create your procedures after the 
ERISA platform has been established in order to ensure that all 
portions of the procedures reflect the reviews/processes actually 
taking place. However, the policies should be developed promptly 
after the platform is launched to avoid gaps.  

c.  Risk management, bonding and fiduciary coverage.  Undergo periodic risks of 
adopted practices; review firms coverage for any potential gaps in coverage 
related to provision of advice to plans. 
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